10

11

12

13

14

15

16

17

18

19

20

21

22

ORE THE
’“‘1

vIlJi Sb O

S

TP

TID
-\_4

L&

EELENA, MO

B IT
OF INSURANCE
NTH

ANA

N THE MATTER OF:

CAS

2 NC.

)
)
THE PRCPOSED DISCIPLINARY ) NOTICE OF PROPOSED ACZENCY
TEEATMENT OF CANTON AGENCY ) ACTICN AND QOFPPORTUNITY FOR
LLC, ETH GARGUILO, MEHaCAu ) HEARING (LICENSE DISCIFLINE
BENEFITS ADMINISTRATCORS OF ) AND ADMINISTRATIVE FINE)
MARYILAND, INC, and CUSTOM )
RATIL, EMPLOYER WELFARE TRUST )
FUND, )
)
Respondents.
TO: Canton Agency, LLC
c/o CSC of Montana, Inc
Box 1715
Helena, MT. S5%£24-1715
Beth Garguilo
c/o CS8C of Montana, Inc.
Box 1715
Helena, MT. 59%9624-171%
Medical Benefits & Maryland, Inc.
3103 Emmorton R4
Abingon, Marylana 21009
Custom Raill Employer Welfare Trust Fund
c/o Mendes & Mcount
750 S8eventh Ave
New York, N.Y. 1001%-6829
FLEASFE TAKE NOTICE
Starff of the Insurance Division oI the office of the Szzara
2uditor and Commissioner cf Insurance of the state of MoncZzana
(Commissicner), pursuant to the authority ¢I the Insurxance Code
S>F Mortana, Secticn 32-1-101, et sec., Montana Code Annotar=2
(Z2CO2) (MCA) 1s propcsince Lo the Commissioner tnat he taxe
Nooics of 3roposed Agency 2ctiosn and CpporIunicty fox Pzge
Fezrirg (License Digciriine and Administrative Fine)
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named above for

disciplinary act:ion against the enticiss n
vicle-ions of the Montana Code. Trhe Commissioner nes authority

33-1-317,

n

under the provisicns of Section

33-2-213, 33-17-411i, 33-17-1001, 33-217-1002, and 32-35-3(2, MCA.

_— .

It is the intent of the legislature and the dscler=a pelicy

of the state that occupaticnal licengure ke

z police power of the state in 1ts
health, safety,

MCA

Service of process 1s pursuant to section 33-1-314,

REASONS FOR ACTION

There 1s reasoun to believe thait the following facts, if

true, justify and support such disciplinary treatment.

ALLEGATIONS

1. On July 2, Z002, Chief Investigator John Tarr rseceived an

e-mall complaint from Jim Mouradick, Employee Benef:ts Manager,

orr & Zaton Insurance Brokers, in Fresno, Californice.

cr

Ea
Mouradick alleged that Custom Rail

{Crew) and its zgents were selling

[\

ne decermined that RBetl

o)

ftor Canton 2gency, LLC Garzuillo had contacted and scld a Crew
hezlth policy to the Central Meonitara Railroad, Inc (CMR This
was coniirmed with Carlz 2llen, tChe Genera! Manager for CME
Neicther person is licensed by Cne Stare Anditor’s Ciifiics, nor LS
|
Face 2!
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the Canccn Agency, LLC

Ste e

3. Stier further determined thnat Crew does not have a

certificate of authority from tne Montana commlissioner of

insurarice.

The Small Railroad Business Owners Assoclatiorn of

4.
2merice, Inc. (SREBOA) wag 1ncorovorated in the District of
Columbia. Stier also determined that SRBOR had established Crew.
5. Stier talked with Garguilo and she stated that Crew had

the initial approval from the IRS as a 501-C-9 Voluntary Beneiit

f the IRS. Zuidamn

Sociaty, Scier
checked their list ¢f exempt organiza:-ions and Crsew was not
listed

6. The Crew Summery Plan Description reads in part: “The

Custom Rail Employers Welfare Trust Fund is ‘fully insurec’ under

this arrangement ALL claims agsscribed within this Summary

Description are fully guaranteed. The Employee however, is

not the insured and has no direct rights of recovery under this
ccnbract of insurance.”

7 The Crew Summaxry Plan alsc lists Medical Renefics
Administrators of Maryland, Inc (MBA) as the third party
administrator Stier did not find that it was registersed as a

"he commissicner cf insurance.

3 Stier wrorLe & letter to Ronald Wilson,
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o direct rights of recovery undexr this poli
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ights under this pclicy to an Employee
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9. Wilson
Underwriters of Lloyd’s, London. It has Crew as the insured.
The top of page 4 reads: "The Custom Rail Employer Welfars
Fund Specific Excess Loss Insurance”. Page 11 reads in part

provided a “Certificate of Insurance” with the

hese

“Ttem S Retention by Assured (Crew): Der Person

10. Lloyds of London is not an authorized insuxer in that
the commissioner of insurance has not issusd & certiificate of
authoélty to theat entity.

CONCLUSTONSE

1. The State 2Zudicor is the Commisgssioner c¢f Insurance

tc section 2-15-1503, Mont. Code rnn.

2. The insurance department 1g under the control aad
supervigzon of the Commissioner pursuanc to seccion 33-1-301,
Mont . Coce Ann

3 A person may ot transact a businsss ¢ insurance in
Montana oY & business relative te a s bhjsct resgident, icczoed, or
Nocice of EFroposed Pgency Action and Oppoztunity for 2age 4

is3cipline and Adminiscracive Fine)
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The Commissionery shall administer fne Department of

N

J

rotect 1nsurance consumers pursuant to section 33-

ie)

Insuxance to

1-311, Monrt. Coce Ann.

rency are in violatiorn oi section

Q

5. Carguilo and Canton A

33-17-201, MCA 1in acting &s en lnsurance producer, as defined at

®
0
®

33-17-102(9), MCZ, in Montzna without a producer’s lic

6. Medical Benefits Administrators of Maryland, Inc does

Ll

not have a certificate of registration while acting as a third

Montana in violation of section 33-17-503,

R
]_l.

ator

party administ

MCA .
welfare
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7. Crew establisned a se

arrangement in Montana without a certificate of autnority ILrom

the commissioner,

Tz

8. A self-funded multiple employer welfare arrangement

ver welfare zrrangement that does not

under the arrargement solely

MCA Lloycds of ! o
mersly an unauthorized insurer pursuant to section 33-2-
301(1) (g} MCA

g Even 1f Lloyds of London was licensed under tnis zZiclse,
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Crew Coes not provide Lor payment o

licy or policies of insurance. Therefore, Crsw meets the

£ “8elrf-funded multiple employer weliare arrangement”

pursiant to sectron 33-35-201, MCA.

i0. When Garguilio of Canton Agency sold a policy to Central

Montana Railroad of Lewlscown, Montana, Craw then established

Central Montana Railroad has its primary

itgelf in Montana since
place of pusiness in Montana. Section 233-25-201, MCA.

By not having a certificate of acthority isst y

[
-1

commisegioner of insurance, Crew 1s in violation of 33-2-101, MCx

pursuant to secticon 33-35-303, MCA.

P
12. The Summary Plan Description, which 1s the de facto
insurance pclicy, does not contain the disclosure as reguired by
secclion 33-35-307, MCA
13. In selling insurance without a certificate cof

H
o
tQ
O
I

Crew 1s committing insurance fraud in offer

Crew misrxepresented a materizl fact,

Crew To be untrue or made with reckless

wnether 1cC 1s true, with the intention of causing another person

to relv upcn the to that relying person’s

detriment, pursuant to section 23-1

(Y
14 If insurance Lraud 1s proven, tpen the commissicrery may
Crew pay resci !

Fh
.
oy
s
(A}
m

m O

b
1
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You are entitled to a hearing and to

andé present evidenc 11 issues 1nvolved in this

case. You may nhave a formal h lng befors & hearing exeminer

appointad by the Commissioner. Tnis is provided fox by the
Montana Admainistrative DProcedure Act, sections

1 2-4-531, MCA. TIf vyou demand a

=~

following, including Sectio

hearing, you will be gilven notice of the time, place and the

nature of the hearing. Pursuant to section 33-1-701, the hearing

be held within 45 days after receipt of the demand by the

sha.

J—t

-

commissioner, unless postponed by mutua

You nave a right to be representsd by en attorney a ol

all stages of this proceeding.

It you want to resist tChe proposed actlion under ths

jurisdicticn cof the Commissionexr, you must sc advise him within
Ffifteen (15) days of the date you recelve this notica. You mav

so advise him by writing to Kevin Phillips, Insurance Attorney,

(s}
1>

~
oL

¢

State Auditor’s Office, 840 Helena Ave, Helena, Moncana 5

should makse clear

4009. While so advising Mr. Phillips, you st
whether you demand a hesaring, or whether vou waive formal }
proceedings and, if so, whet informal proceedinogs vyou prefer for
handling this case. Pursuant £o seciion 2-4-£03(2 Mcnt. Coce
Ann., you may not request to proceed informally if the acrion

. I

ACCLLON A8aLilst & prolessliona |
]

|

Netice of Proposed Agency Actlon and Opporcunlity for Fage ‘!
Fearirg {(License Discipline and Adminiscrative Fine c
|

i



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

vou nave the right to be

accompaniad, representad, and advised by counsel.

you choose has not been admitted to practice law 1n the scate o

Montana, he or she must comply wilitn the reguirements of
DLy q

Apvlication of Pmerican Smelcaing and Refining Co., (31573;, 184

Mont. 139, 520 P.2d 103.

CONTAS WITH INSURANCE COMMISSIONER'S QFEFICE
If you have guestions or wish to discuss this matter, please
contact Kevin Phillips, legal counsel for the State Auditor, 8490
Helena Ave, Helena, MT, 59604-4009, (406)444-3496 or, within
Meontana, (8€0)332-6148. If you are represanted by an actorney,

please make any concacts with this office through your attornev.

POSSTIEBILITY OF DEFAULT

Failure to give nofice or to advise of your demand for =2

informal procedure within twency (20) devs,

hearing or form ol infor
will result in the ertrxy o a default order imposing tne

disciplinary sanctions ageinst you and youx

any more notice To you, pursu Lo €.2.101, Adminastrative Rulss

of Montana and tne Attcrnev Generzl’s Model Rule 10, 1.3.214.

e
DATED this 3/

day of L‘)C(;lé'{-'!/’ . 200

2udicor and
missioner Of Inspraﬁge
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IS8
10
(b
(4



10

1

12

13

14

15

16

17

18

18

20

21

22

23

24

25

CERTIFICATE OF SERVICE

I hereby certify that I meil=sd a true and correct copy of

the foregoing NOTICE OF PROPOSED AGENCY ACTION AND OPPORTUNITY

LINE AND ADMINISTRATIVE FINE) to the

45

FOR HEARING (LICENSE DISCI
following persons by depositing the same in the U.S. Mail,

certified, return recelipt requested, on this ! day of Nousmnfﬁ/

2002.

]

TO: Canton Agency, LLC
c/o CSC of Montana, Inc.
Bex 1715
Helena, MT. 59624-171%
Beth Garguilo
c/o CSC of Monktana, Inc.
Box 1715
Helena, MT. 59624-~1715

Medical Benefits Administrators of Maryland, Inc.
3103 Bmmorton Rd
Abingon, Maryland 21009

Cusctom Rail Employer Welfare Trust Fund
c/o Mendes & Mount

750 Seventh Ave
New York, N.Y. 1001%-6829
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State Auditor’s Office
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